[ TO BE INTRODUCED IN THE NATIONAL ASSEMBLY |

A

BILL

to provide for the development of the breeding of new plant varieties and
protection of the rights of breeders of such varieties.”

WHEREAS the establishment of a viable seed industry is essential to the
development of agriculture in Pakistan to ensure the availability of high quality seeds and
planting material to the farmers; ’

AND WHEREAS it is expedient to make provisions for the development of the
breeding of new plant varieties and protection of the rights of breeders of such varieties
including providing exemptions to them and for matters connected therewith or incidental
thereto;

AND WHEREAS it is imperative to give effect to the provisions of sub-paragraph
(b) of paragraph 3 of article 27 in Part II of the Agreement on Trade Related Aspects of
Intellectual Property Rights (TRIPS) which the Government of Pakistan has ratified,
relating to protection of new plant varieties;

AND WHEREAS the Provincial Assemblies of the Pumjab, the North-West
Frontier Province, Balochistan and Sindh have passed resolutions under Article 144 of
the Constitution of the Islamic Republic of Pakistan to the effect that Majlis-e-Shoora
(Parliament) may by law enact the legislation on plant breeder’'s rights and matter
connected therewith;

It is hereby enacted as follows:-

1. Short title, extent and commencement.- (1) This Act may be called the Plant
B_reeder’s Rights Act, ZOﬁD.

(2) It extends to the whole of Pakistan.
(3) This section shall come into force at once and the remaining provision shail

come into force on such date as the Federal Government may, by notification in the
official Gazette appoint, and different dates may be so appointed for different provisions.

CHAPTER-1.-PRELIMINARY

2. Definitions.- In this Act, unless there is anything repugnant to the subject or
context,-

(1) “applicant” means any natural or legal person who has filed an application for the
grant of plant breeder’s rights under this Act;
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(i) “‘breeder” means a natural or legal person, an institution, a farmer or an
organization which has bred, discovered or developed a new plant vanety;

(1i1) “Chairman” means the Chairman of the Policy Board of the Organisation;

(iv) "Committee” means the Plant Variety Protection Advisory Committee established
under section 10;

(v) “certificate” means the certificate of protection of plant breeder’s right issued
with regards to an essentially derived variety under sub-section (3) of section 20
or (with regards to a new plant variety) under section 21;

(vi) *“Commercial” means a business activity related to the production, processing or
merchandising seeds or propagating material including sale, distribution or
resale for the purpose of making profit; :

(vii) "Convener" means the Convener of the Advisory Committee appointed under
section 10;

{viit) “Director -General” means the Director-General of the Organisation;

(1x) “Distinctness, uniformity and stability (DUS) examination” means plant variety
examination for distinctness, uniformity and stability carried by the Federal
Seed Certification and Registration Department; :

(x) “essentially derived variety,” means a variety derived from a protected variety,
where the protected variety is not itself an essentially derived variety, while it
retains the expression of essential characteristics that results from the genotype
or combination of genotypes of the initial variety and-

(1) it is clearly distinguishable from such initial variety, and

(11} it conforms {except for the differences which result from the act of
derivation) to such initial variety in the expression of the essential
characteristics that result from the genotype or combination of
genotypes of such nitial variety;

(x1) “export” with its grammatical variations and cognate expressions means to take
out of Pakistan;

(xi1} “farmer” means any legal or natural person who cultivates crops either through
cultivating land himself or through a person employed for the purpose;

(xii1) “genetically modified organisms (GMOs)” means plant varieties which have been
bred by genetic engineering involving molecular techniques that modify,
recombine and transfer genes or segments of genetic material and includes
recombinant deoxyribonucleic acid (DNA) techniques that transfer genes or



segments of genetic material between genotypes (Species that have no
probability of exchanging genes in nature) and shall also apply {o plant varieties
derived from a living modified organism;

(xiv) “hybrid” means a plant that is combination of two or more genotypes of the same
or different taxa but excluding a combination comprising a scion grafted on to a
rootstock;

(xv) “import” with its grammatical variations and cognate expressions means to bring
into Pakistan;

(xvi) “National Bio-safety Committee” means the committee constituted by the Federal
Government under clause (d) of section 15;

(xvil) “Organization” means the Intellectual Property Organization of Pakistan;
{xvil) “plant” means a living organism classified in Kingdom Plantae;

(xix) “plant variety” means a plant grouping within a single botanical taxon of the
lowest known rank which grouping, irrespective of whether the conditions for
the grant of a new plant varieties are fully met, may be,- '

(1) defined by the expression of the characteristics resulting from a given
genotype or combination of genotypes;

(i)  distinguished from any other plant grouping by the expression of at
least one of the said characteristics; and

(ii1)  considered as a unit with regard to its suitability of the plant grouping
for being propagated unchanged;

(xx) “Policy Board” means the Policy Board of the Organization;
(xx1) "prescribed" means prescribed by the rules made under this Act;
(xxii) “protected variety” means a plant variety for which a certificate of protection of

plant breeder’s rights has been issued under this Act;

(xxiit) “public sector research institution™ means a research institution under the control
of the Federal Government or a Provincial Government receiving financial
support from the Government;

(xxiv) “register” means the register of protected plant varieties as provided under
section 9;

(xxv) “Registrar” means the Registrar appointed under section 5;
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(xxvi) “Registry” means the Plant Breeder’s Rights Registry established under section 3;
(xxvii) “rules” mean rules made under this Act; and

(xxviii) “terminator technology” means genetic modification that includes gene or gene
sequences which restrict germination of the seed produced by the plant variety
during the next subsequent year of planting.

CHAPTER II-ADMINISTRATION .
3. The Plant Breeder’s Rights Registry.- (1) For the purposes of this Act, the
Federal Government shall establish a Registry under the Organization.

(2) The headquarter of the Registry shall be at Islamabad and for the purpose
of facilitating the applicants the Federal Government may, by notification
in the official Gazette, set up offices of the Registry at such places, as it
may deem necessary, as and when required.

(3)  The Organization may, with the prior approval of the Federal Government,
create posts and appoint such officers, employees, experts and consultants,
as it may consider necessary for the performance of the functions of the
Registry, having such qualifications and experience as may be prescribed.

4. Functions of the Registry.- The Registry shall perform the following functions,
namely:-

(a) to facilitate registration of new plant varieties subject to such terms and conditions
and in the manner as may be prescribed,

(b) to issue certificates under this Act;

(c) to ensure the maintenance of the register of protected plant varieties;

(d) to promote the development of new varieties of plants, by such measures as it
thinks fit, and to protect the rights of the farmers and breeders as provided under
this Act;

(¢) to manage characterization and documentation of varieties protected under this
Act;

(f) to collect statistics with regard to plant varieties, including the contribution of any
person at any time in the evolution or development of any plant variety, in
Pakistan or in any other country, for compilation and publication; and

(g) take all actions necessary for smooth functioning of the Registry.

5. Officers and employees of the Registry: - (1) The Federal Go#emment shall
appoint a Registrar, who shall execute the activities of the Registry with the assistance of



such officers and staff as may be appointed under sub-section (3) of section 3 and shail be
under the administrative control of the Chairman and the Director- General.

(2) The Registry shall function under the direct supervision of the Registrar
who shall coordinate its activities with the Organization. The Registrar
may, with the prior approval of the Policy Board, delegate any of 1ts
powers and functions to any other officer of the Registry.

(3) The Organization may advise the Federal Govemment to appoint or
* transfer as many officers and officials as it may deem fit from Federal
Seed Certification and Registration Department for the proper functioning

of the Registry.

6. Functions of the Registrar:- (1) The Registrar shall perform the following
functions, namely:—

(a) to execute and implement policy directives, rules, regulations and
resolutions  issued by the Federal Government or the Policy Board, as
the case may be;

(b) to carry out the administration, management and functional activities of
the Registry;

(c) to suggest measures for the encouragement and development of new
varieties of plants and to protect the rights of farmers and breeders;

(d) to impose any terms and conditions for research and experimental use or
export of any registered plant variety developed from local genetic
resources.;

(e) to request the advice of the Plant Variety Protection Advisory Committee,
in case of any dispute; :

(f) to develop characterization and documentation of varieties protected or
registered under this Act; and

(g) to facilitate cataloguing of all varieties of plants.

(2) In the discharge of his functions, the Registrar shall comply with such
directions that the Director-General may from time to time, issue.

7. Registrar to have certain powers of the civil court.- Subject to any rules made
in this behalf, the Registrar in any proceedings before him under this Act shall have the
powers of a civil court while trying a suit under the Code of Civil Procedures, 1908 (Act
V of 1908), in respect of the following matters, namely:-

(a) summoning and enforcing the attendance of any person and examining him on

oath;



(b) requiring the discovery and production of any document;
(c) receiving evidence on affidawvits,
{d) issuing commissions for the examination of witnesses or documents; and

(e) awarding costs; and

(f) exercising such powers as may be necessary for carrying out purpose of this Act
or any rule.

8. Registry to carry a seal. - There shall be a seal of the Registry and all orders and
decisions of the Registrar shall be issued under the seal.

9. - Register of protected plant varieties.- For the purposes of thts Act, a Register of
protected plant varieties shall be kept at the Registry under the supervision of the
Registrar. Names of all the plant varieties protected under this Act along with the names
and addresses of respective breeders, the right of such breeders in respect of the protected
variety, the particulars of the denomination of each protected variety, its seeds or other
propagating material along with specification and salient features thereof and such other
matters as may be prescribed shall be entered in this Register.

10. Establishment of the Plant Variety Protection Advisory Committee.- (1) The
Federal Government shall establish a Plant Variety Protection Advisory Committee
consisting of a Convener and such other members from the public and private sectors, as
it may deem fit.

(2) The Committee shall advise the Policy Board, the Organization or the
Registrar, as the case may be, on such scientific and technical issues which
may be referred to it and give its advice to the Organization, Policy Board
and Registrar,

(3) An officer, not below the level of a Director of the Organization, shall be
ex officio Secretary of the Committee.

(4)  The Committee shall meet as and when required to perform its functions.
(5)  The Committee may co-opt any other person whb is an expert in a specific
field of technology when a question related to that field of technology is

under consideration,

(6) The Committee may, with the prior approval of the Policy Board, make
regulations for regulation of its business.



11

I

CHAPTER III-APPLICATION FOR PROTECTION

Application for grant of plant breeder’s rights.- Any person specified in

section 13 may make an application for grant of plant breeder’s rights to the Registrar for
protection of a new plant variety of the genera or species prescribed by the Federal
Government.

12.

Criteria for protection of plant breeder’s rights.- (1) A new plant varicty shall

“be protected under this Act, if it conforms to the criteria of novelty, distinctiveness,
uniformity, stability and designated by an acceptable denomination.

(a)

(b)

(c)

(d)

{e)

(2)  For the purposes of this Act a new plant variety shall be deemed to be,-
novel, provided that—

(1) it has not been sold or marketed by or with the agreement of the
applicant, for more than one year in Pakistan before filing of the
application for a certificate under this Act;

(ii) it has not been sold or marketed by or with the agreement of the
applicant, for more than six years in the case of trees or vines and
for more than four years in the case of all other plants in a
foreign country before filing of the application for a certificate
under this Act;

distinct, if it clearly differs by one or more identifiable morphological
physiological or other characteristics from any other variety whose existence is a
matter of common knowledge on the date of this application. In particular, the
filing of an application for granting of a certificate for another variety or for
entering of another vanety in the Register, in any country, shall be deemed to
render the other variety a matter of common knowledge from the date of the
application, provided that the application leads to the granting of a certificate or to
the entering of the said other variety in the register of varieties, as the case may be

uniform, if subject to the variation that may be expected from the particular
features of its propagation, it is sufficiently uniform in its essential
characterigtics.;

stable, 1fits relevant characteristics remain unbhanged after repeated propagation
or in the case of a particular cycle of propagation, at the end of each such cycle;
and

acceptable denomination, if the generic designation of the variety and must enable
the variety to be identified and must not be liable to mislead or to cause confusion
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concerning the characteristics, value or identity of the variety or the identity of its
breeder and must also not be contrary to law, public order or morality.

13.  Right to apply for a certificate—(1) An application for protection under
section 15 may be made by,-

(a) the owner of a variety or his successor in title subject to the conditions and
requirement of this Act. For the purposes of this clause the owner shall be
the breeder or discoverer of the variety or the successor in title or either of
them. The owner may be a natural or legal person, but where the applicant
is a legal person, the breeder of the variety shall be named in the
application; and

(b) any person authorized in the prescribed manner by a person specified
under clause (a), to make the application on his behalf.

(2) In proceedings before the Registrar for the grant of a certificate, the
applicant shall be deemed to be entitled to such a grant. In the case where two or more
breeders independently develop the same variety and apply for protection, the entitlement
for rights shall rest with the person who first applied for protection.

3) The legal representative of a deceased breeder and of those under legal
incapacity may apply for a certificate on behalf of such person under the same conditions
and requirements as apply to other owners of vareties.

4 In casc of public sector breeders, the institute that develops the plant
variety shall be entitled to apply for a certificate and the plant variety-developing institute
directly involved in the research will be entitled to rights.

(5)  The breeders working in the public sector will be eligible to register a
variety under their own name at least five years after retirement or leaving government
SErvice. :

(6) In case of private sector employed breeders, the employer company or
corporate body that develops the piant variety shall be entitled to apply for a certificate.

(7} The plant breeders from private sector will have to give a certificate or
affidavit to the effect that the variety has, or has not, been developed at any stage utilizing
the facilities, knowledge, germplasm obtained from public sector research institution.

t4. Plant variety denomination.- (1) Every applicant in his application shall assign
an appropriate and distinct denomination in accordance with the prescribed rules to a
variety with respect to which the applicant is seeking rights under this Act.

_ (2) Where the denomination assigned to the varety does not satisfy the
requirements specified in the rules, the Registrar may require the applicant to propose
another denomination within such time as may be prescribed.
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(3) Notwithstanding anything contained in the Trade Marks Act 2001 (X1X of

2001), a denomination assigned to a variety shall not be protected as a mark.

15.

Requirements for an application for protection of rights.- Every application

for protection shall-

16.

(a) be with respect to a new plant variety;
(b) state an appropriate denomination assigned to such variety by the applicant;

(c) be accompanied by an affidavit sworn by the applicant declaring that such variety
does not contain any gene or gene sequence involving terminator technology;

(d) provide a certificate from the National Bio-safety Committee constituted by the
Federal Government to this effect that the genetically modified organism (GMO)
variety shall have no adverse effect on the environment, human, animal or plant
hife and health.

(e) be in such form as may be prescribed;

(f) contain a complete identification data of the parental lines from which the variety
has been derived along with the geographical location in Pakistan from where the
genetic material has been taken setting forth its novelty, parentage or pedigree,
breeding history and a drawing or photograph to understand and evaluate the
novelty of the variety;

(g) be accompanied by written consent of the authority representing public sector,
private sector or the local community in case where the plant vanety 1s developed
from traditional varieties;

{h) be supported by documents relating to the compliance of any law regulating
access to genetic or biological resources;

(1) be accompanied by a statement containing a brief description of the variety
bringing out its characteristics of novelty, distinctiveness, uniformity and stability
as required for protection and descriptions and drawings or photographs which
disclose clearly the distinctive characteristics of the variety from other varietics of
the same crop;

(J) be accompanied by such fee as may be prescribed;
(k) be filed in the Registry; and

(I) be accompanied by proof of the right to make the application, where such
application is made by virtue of a succession or an assignment of the right for
protection.

Testing.- (1) Every applicant shall, along with the application made under

section 13, make available to the Registrar such quantities of seeds or propagating
material, of a variety in respect of which protection is sought by way of such an
appllcatlon as required for the purpose of conducting tests to evaluate whether such

variety along with parental material conform to the prescribed standards under this Act
and the rules.
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(2)  The Registrar may make reference for the conduct of distinctiveness,
uniformity and stability (DUS) trials or any other specific test required to the Federal
Seed Certification and Registration Department, or any public sector research institution
as may be prescribed:

Provided that the Registrar or any institution or laboratory to whom such seed has
been sent for conducting the tests shall keep such seed in such manner and in such
condition that its viability and quality shall remain unaltered.

(3) The applicant shall deposit such charges as may be prescribed for
conducting the tests referred to in sub-section (1).

(4) The tests under sub-section (1) shall be conducted in such manner, by such
method as may be prescribed.

17. Amending the application.- (1) On receipt of an application the Registrar
may, after making any such inquiry as he thinks fit with respect to the particulars
contained in such application, accept the application or make the acceptance subject to
such conditions or limitations as he may deem fit.

(2) Where the Registrar is satisfied that the application does not comply with
the requirements of this Act or any rules made thereunder; he may,-

(a) require the applicant to amend the application to hls satisfaction; or
(b) reject the application.

Provided that no application shall be rejected unless a notice has been given to the
applicant stating the grounds for rejection and the applicant has been given an
opportunity of presenting his case in person or through his authorized agent, as the case
may be.

18. Advertisement of application.- Where an application for protection of a variety
has been accepted, the Registrar shall as soon as is practicable after such acceptance,
cause such application to be advertised in the prescribed manner together with the
conditions or limitations, if any, subject to which it has been accepted and the
specifications of the variety for protection of which such application is made including its
photographs or drawings, calling for objections from any person interested in the matter.

19.  Opposition to protection.- (1) At any time, within four months from the date of
advertisement of an application under section 18, any person may gjve notice in writing
to the Registrar of opposition to the grant of rights, on payment of the prescribed fee and
on any of the following grounds, namely,-

(a) that the person opposing the application is entitied to the rights for the new
variety as against the applicant;

(b) that the variety is not protectable within the meaning of this Act;



